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Quite simply put, Walker's counsel fails to acknowledge that had

Walkers chose to deal with the contract action prior to suing Johnson, they

could have resolved all questions of the legality of the contract through the

Declaratory Judgment action brought by Emmerson. It was Walker and

their counsel who chose to make it a three party lawsuit and involve Tucker

Johnson, thus complicating the issues in the case. This was not an instance

where bringing Johnson as a third party defendant was mandatory under the

rules and as such, bringing him in only complicated the issues and made it

more costly for both sides to litigate the issues between Emmerson and

Walker on the contract. It should not be Emmerson's responsibility to tie

trade out the efforts that Walker's counsel expended in preparing for and

trying the case against Johnson.

Respectfully submitted this 30'4ay of March, 2010.
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